The notion of special insolvency rules for small and medium-sized enterprises (SMEs) has attracted attention in international spheres, and within the ambit of some international and comparative approaches, same is considered in this article with particular focus on the South African position. In particular, we show that the South African insolvency regime does not, at present, cater for financially distressed small businesses in a specific and viable manner. In South Africa, although attention has been paid to the development and support of small businesses, similar considerations have not been observed with regard to the insolvency side of small business concerns. No comprehensive and focused process of dealing with financially distressed small businesses exists in the South African insolvency framework. This scenario prevails, notwithstanding that there are existing foreign and international policy guidelines, rules and regimes in developed jurisdictions that can serve as pointers in this regard. The purpose of this article is to first highlight the need for special treatment of small businesses by focusing on the shortcomings in the South African system, and, as a natural sequential development, policy proposals as unavoidable foundations to address these shortcomings. In the premises, the focus is on the principles and policies that are relevant to any discussion regarding insolvent businesses that fall within the scope of the SME category. Therefore, this paper deals with the concept of the small business, the South African insolvency regime and the international position pertaining to small businesses. In particular, the need for special treatment of SMEs under insolvent circumstances is discussed, consideration is given to the existing South African mechanisms available to small businesses in distress and the lack of suitable contextual provisions for small businesses in distress is noted. A core component of this article is the position in South Africa viewed against the backdrop of some international developments, international documents and principles that are relevant to an insolvency and rescue/rehabilitation regime within the context of the small business. As a logical conclusion, recommendations for reform of the South African regime are made.
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I. Introduction
The notion of special insolvency rules for small and medium-sized enterprises (SMEs) has attracted attention in international spheres and, within the ambit of some international and comparative approaches, same is considered in this article with particular focus on the South African position. In particular, we show that the South African insolvency regime does not, at present, cater for financially distressed small businesses in a specific and viable manner. This scenario prevails, notwithstanding that there are existing foreign and international policy guidelines, rules and regimes in developed jurisdictions that can serve as pointers in this regard. This paper is divided into three parts: the first deals with the concept of the small business, the second part with the South African insolvency regime and the third part with the international position pertaining to small businesses.
In general, the value of businesses that are diminutive in size, as opposed to larger corporation type of enterprises, has become notable for its economic contribution to a nation's prosperity and expansion. 1 An assortment of reasons have been forwarded to support this statement of which two prominent beneficial aspects, from both public and private perspectives, are the creation of wealth through eco-1. See e.g. Anneli Loubser 'Defining the unincorporated business in financial distress: Should it be treated as a business or as a consumer?' 2007 (19) SAMercLJ 444, 448-449; Ronald Mann, 'The role of secured credit in small-business lending' 1997 (86) GeoLJ 1, 4-5; Michael P Malloy 'Built to scale: Small business policy and the meltdown' 2012 Mich. St. L. Rev 7, 38; Organization for Economic Co-operation and Development, Small Businesses, Job Creation and Growth: Facts, Obstacles and Best Practices <http://www.oecd.org/cfe/smes/ 2090740.pdf> inter alia pages 7-9 for an international perspective and the Banking Association of South Africa, 'Small and Medium Enterprise' <http://www.banking.org.za/index.php/our-industry/ small-medium-enterprise/> and the Department of Trade and Industry, 'Small Medium Micro Enterprise Development' <http://www.thedti.gov.za/ sme_development/sme_development.jsp> for a domestic perspective (sites last accessed 6 and 7 January 2014). 2. See e.g. Organization for Economic Co-operation and Development (n 2) for an international perspective and the Banking Association of South Africa 'Small and Medium Enterprise' (n 2) and the Department of Trade and Industry 'Small Medium Micro Enterprise Development' (n 2) for a domestic perspective. See also J J Henning and JT Pretorius (with specialist contributors A du Plessis, JA Henning, PS Brits and JH vd V Nel) Close Corporations and Companies Service Volume 1 (last updated September 2014 -service issue 43) LexisNexis: Durban; electronic version available at <http://0-www.mylexisnexis.co.za. innopac.up.ac.za/Index.aspx> (site last accessed 8 April 2015) pages 1-7, 1-9 and 1-11. nomic stimulation and the creation of employment opportunities. 2 Small businesses further have the latent potential to expand into larger businesses, 3 plausibly with the resultant increased ability to congregate and distribute wealth. 4 Developed nations, such as the USA, Japan and Hungary, have recognised the potential of small businesses to inter alia compete in segments of the commercial arena generated by larger firms or to 'outperform' larger business. 5 Small businesses are feasible options for respectively contributing to the country's gross domestic product and for driving the economy. 6 In the premises, various states have set mechanisms in motion in order to initiate, encourage and improve on the development and preservation of small-sized enterprises. 7 In addition, a change in the approach to failing businesses in general, thus whether large or small, from liquidation to rehabilitation, has been observed in both the domestic and in foreign jurisdictions. 8 The Republic of South Africa is no exception when it comes to preferential attention assigned to small businesses in order to derive national economic 4. See the comments of David Mmakola, 'South Africa's SMME policy -the challenge remains' 2009 39(2) Africanus 66, 71, in respect of growth and sustainable employment. The author argues at 71 that it is not enough merely to support small businesses but that the resources invested should be focused on true business endeavours that have the ability to expand. He notes at 71 that mere attention to small businesses is not adequate in respect of employment creation as it is first uncertain whether the potential for employment opportunities is due to the size and 'labour intensi[ty]' of the business or merely 'sector' related -he refers specifically to the clothing and furniture sectors. Secondly, he notes at 71 that not all small businesses are entrepreneurial in nature in the sense that many businesses may simply be transitory as a result of the current state of unemployment in South Africa and therefore exist only until the owner-manager obtains suitable employment. See also SBP Alert 'Developing a new path for SMEs in South Africa', Issue Paper 1 2013 <http://www.sbp.org. za/uploads/media/SBP_Alert_-_Developing_a_new_path_ for_SMEs_in_South_Africa.pdf> (site last accessed 2 July 2014), e.g. page 3. 5. Nemaenzhe (n 3) chapter 1 page 8. . There is also the view that South Africa has not performed adequately with regard to small businesses -see 'SMEs vital for jobs and growth, Zuma told' <http://www.fin24.com/Entrepreneurs/News/SMEsvital-for-growth-and-jobs-Zuma-told-20140617> (Fin24, 17 June 2014, site last accessed 28 June 2014); See also Harry Rajak and Johan Henning, 'Business rescue for South Africa' 1999 (116) SALJ 262, 269; In respect of a 'form' for a small business, see Henning and Pretorius (n 2), e.g. 1-3, 1-7, 1-9 and Beuthin and Luiz (n 6) chapter 33 pages 303-304. benefits from the activities of these businesses. 9 The government recently established a Ministry for Small Business tasked with the advancement of small enterprises 10 and allocated R6.5 billion in the 2014 budget speech towards assisting small and medium-sized businesses over the subsequent three year period.
11 This is not an unexpected development as the presence of small, medium and micro-enterprises in South Africa is notable. A survey conducted by the FinMark Trust titled the Finscope Small Business Survey provides some statistical information regarding small businesses, which were surveyed as such where the business owner was older than 16 years and less than 200 employees were involved in the business. 12 The survey indicated the presence of approximately six million small businesses in South Africa of which these businesses are the only source of income for 67% of the approximated five and a half million small business owners. 13 Furthermore, 33% of these owners employ other persons -in respect of the 67% of the remaining businesses, the owner is the only person working in the business.
14 Seventeen percent have registered their businesses. 15 Seventy nine percent trade in goods, of which nearly 50% trade these goods without adding value (buy and sell as is) 16 and 6.5% trade in products that they, as owners, have grown, bred, produced (such as animal by-products) or gathered from nature. 17 Professional occupations account for a mere 5% of small businesses and 21% of the small businesses generate income through the provision of services.
18
Unfortunately, business failure is as much a reality for small businesses as it is for large businesses with its own repercussions. 19 The impact that the in respect of the number of close corporations registered and active, compared with companies. The author's point of departure, as can be ascertained from the discussions on e.g. pages 1-3, 1-7, 1-9, 1-11, 1-35 and 1-37, is that close corporations are well suited to small business endeavours. In cases where the business is the only income for the owner including cases where the owner is the only person working in the business, business failure can also have a profound effect on the personal financial circumstances of the individual. 21 The failure of a business has severe economic consequences and substantial costs, both financial and psychological, to numerous parties involved. The economic cost of business failures [is] significant in terms of both direct and indirect effects that include among others the expenses of either liquidating or attempting to restructure the internal financial domain of the business, accounting and legal fees and other professional service costs that resulted due to the crisis.
22
Review of the South Africa insolvency law has been an on-going process for numerous years. 23 As early as 1987, the South African Law Commission commenced an investigation of the law of insolvency in its entirety, and a Project Committee was appointed to conduct and direct the review as Project 63. A series of working papers for discussion dealing with selected topics, followed by reports, 24 
II. Orientation
Notwithstanding the abovementioned benefits associated with a healthy small business environment, the small business is a commercial occurrence that is not without its challenges when it comes to developing legal frameworks for its regulation. 30 Difficulties are observed from initiation to dissolution of these businesses as criticism levied against regulatory intervention range from resource consuming 'red tape' to lack of proper legislative provisions, including 27. The term 'debtor' is not defined as it is not settled if companies and other legal persons should be included in a new Act. This issue is not as simple as finding an appropriate definition though, as the application of every clause of the 1996 Draft Insolvency Bill with regard to the various types of debtors will have to be consid- and Pretorius (n 2) pages 1-3 -1-11 and 1-25, 1-29, 1-35 and 1-37 in respect of the close corporation as an option for the embodiment of a small business as well as the criticism against general uniform company (and rescue) legislation application to close corporations and companies irrespective of size, e.g. page 1-37: '[I]t is very difficult, if not impossible, for a single Act to provide a satisfactory legal form for both the large and sophisticated as well as the small and often marginalised entrepreneur'. See also similar commentary in Beuthin and Luiz (n 6) chapter 33 pages 303-304. See Johan J Henning, 'The impact of South African company law reform on close corporations: Selected issues and perspectives' 2010 Acta Juridica 456 for a discussion of the envisaged changes to the company law framework in South Africa as well as commentary on the close corporation as medium for a small business. However, the statement of Henning and Pretorius (n 2) referred to above is made in general terms, and the authors view the applicability of the business rescue procedure to close corporations in a favourable light -see page 1-29. Business rescue proceedings are discussed in paragraph 3.1.4.4 infra.
provisions in respect of distressed businesses. 31 Apart from the multiple developments in respect of failing businesses in general, dealing with small businesses in distress has been the focus of writers of foreign jurisdictions and international organisations. 32 In South Africa, although attention has been paid to the development and support of small businesses, 33 similar considerations have not been observed with regard to the insolvency side of small business concerns. No comprehensive and focused process for dealing with financially distressed small businesses exists in the South African insolvency framework.
This paper is concerned with the last criticism levied at the Legislator. We argue the need for special treatment of SMEs under insolvent circumstances. First, we briefly deliberate on whether South Africa needs special insolvency rules for SMEs and, if so, the reasons therefore. As a basis for the deliberation, we deal with the South African mechanisms available to small businesses in distress and criticise the lack of suitable contextual provisions for small businesses when in distress. It will, for example, be illustrated that in spite of the introduction of a new business rescue procedure in the Companies Act of 2008, due consideration should still be given to special rules for the treatment of insolvency issues relating to SMEs. This aspect should also be considered within the ambit of the broader South African insolvency law reform project that is currently underway as mentioned in the previous paragraph.
In addition we briefly mention international documents and principles that are valuable to consider with regard to an insolvency and rescue/rehabilitation regime within the context of the small business. We refer specifically to the Asian Develop- (Brussels). This approach does not serve to express an opinion that the work of other organisations such as UNCITRAL and INSOL is not important; however, the latter two organisations' inputs have been the subject of some discussion by South African authors as shown below. In addition, the EU Commission Commission Staff Working Document Impact Assessment Accompanying the document Commission Recommendation on a New Approach to Business Failure and Insolvency refers to these organisations. Selected relevant mechanisms, both national and international, that are available to work with in creating special insolvency rules are duly noted and reference made to the foreign jurisdictions of Japan and South Korea to illustrate our recommendation of legislative intervention.
In light of the complexity and multiplicity of aspects surrounding businesses, it is also important to demarcate the scope of the discussion. An in-depth analyses and discussion of each aspect and shortcoming within a particular legal structure such as business rescue, for example, is beyond the scope of the discussion. The discussion would then by necessity have to include an analysis of the whole branches of South African law. The purpose of this article is to first highlight the need for special treatment of small businesses by focusing on the shortcomings in the current South African framework and, as a natural sequential development, policy proposals as unavoidable foundations to address these shortcomings. In the premises, the focus is on the principles and policies that are relevant to any discussion regarding insolvent businesses that fall within the scope of the SME category. Selected core issues, based on shortcomings in the South African system, are discussed, and in conclusion, some suggestions are made for reform within the South African legal system. Therefore, the references made to some existing analyses by authors relate to individual aspects for further reading whilst the discussion will only incorporate those aspects directly relevant to addressing the issues set out above.
As a general point of departure and international guideline for adaptation by the South African insolvency regime, therefore the following extract:
Finally, the Commission may wish to address the insolvency of MSMEs with the objective to ensure fast-track procedures and business rescue options so as to develop adequate and workable alternatives to formal insolvency processes in line with both the key characteristics of an effective insolvency system and the needs of MSMEs. Guidance could focus, inter alia, on matters such as use of informal procedures; commencement of proceedings, including expedited proceedings; applicable remedies, e.g. reorganization or liquidation; treatment of assets; and the administrative structure of the insolvency regime. Guidelines already developed by international organizations, such as UNCITRAL's Legislative Guide on Insolvency Law (2004) and INSOL's Statement of Principles for a Global Approach to Multi-Creditor Workouts, can serve as building blocks for this work. 
III. The Framework for Special Insolvency Rules
The value of a suitable insolvency system should not be underestimated within the context of economic growth and business development:
A robust bankruptcy system functions as a filter, ensuring the survival of economically efficient companies and reallocating the resources of inefficient ones. Fast and cheap insolvency proceedings result in the speedy return of businesses to normal operation and increase returns to creditors. By improving the expectations of creditors and debtors about the outcome of insolvency proceedings, well-functioning insolvency systems can facilitate access to finance, save more viable businesses and thereby improve growth and sustainability in the economy overall. 35 In a similar fashion, it is of importance to develop alternatives as options for debtors in distress 36 particularly when considering the divergent features that may vary the facts and circumstances of each debtor in distress. 37 Ultimately, any procedure developed or amended in order to address the needs of enterprises in financial difficulty needs to be beneficial on some distinguishable level (from other enterprises and/or other debtors and/or other procedures 38 ) in proposing either liquidation or rehabilitation measures for SMEs. Much has been written about rehabilitation and reconstruction of corporate debtors in financial distress and, in a similar fashion, the natural person (mostly consumer) debtor, 39 as can be seen from the various sources referred to throughout this paper. The primary distinguishing characteristic of the SME for purposes of this discussion, apart from size, is a uniquely present owner-manager-worker relationship 40 and the opportunities and practices that manifest as a result thereof. Examples of these practices include the strategic use of personal sureties for business debts as the impetus for responsible business management as irresponsible management may be correlated with the adverse effects of failure on the owner-manager's own estate. 41 As a point of departure, some (problematic) characteristics of SMEs are discussed, whereafter the South African regulatory structure in respect of the insolvency regime is briefly summarised in order to highlight the shortcomings thereof in respect of small business insolvency.
A. Specific aspects pertaining to small businesses in financial distress
(1) Business failure Any consideration of the value of SMEs, the need for assistance with development and preservation of these enterprises necessitates a brief reflection on the question of dealing with failing businesses. 42 As will be seen throughout the discussion, a primary consideration by authors and organisations alike for the development and implementation of alternatives to deal with failing businesses is the viability of the business. First, the business motivation of the owner-manager is relevant as the following comment by Mmakola indicates: …South Africa's SMMEs policy suffered from a failure to distinguish between those aspects of providing support to SMMEs that are the appropriate subject of an industrial policy, as opposed to support akin to a welfare policy. Put differently, not all people that have small businesses are entrepreneurs, emphasising the need for the proper categorisation of appropriate support for each one of them. In other words, there are people who end up being in business due to factors such as inability to secure paid employment. Such people are not necessarily entrepreneurs and are likely to leave their businesses as soon as job opportunities become available. There is a need to categorise business owners so that limited financial and other support to SMMEs can go to business owners that are truly entrepreneurs, as part of industrial policy. The remaining category of business owners can then be the focus of welfare policy. As a result of this confusion, considerable effort and resources have gone into attempts to improve management and access to finance for enterprises that have no realistic prospects of graduating into productive concerns. In a similar fashion, the European Commission's Recommendation approaches SME distress with the understanding that these businesses are in need of assistance 'to restructure and re-launch'. 44 The Recommendation is generally aimed 45 at facilitating the utilisation of rearrangement methods by economically feasible enterprises experiencing pecuniary difficulties in order to restore the enterprises to financial health and with the ability to continue as a business concern. 46 This includes a 'second-chance' approach for 'honest entrepreneurs'.
47
The Recommendation further indicates that there is an increased probability of success for a debtor that attempts to construct another business after insolvency.
48
Apart from the distinction between the 'serious' and 'temporary' entrepreneur, as can be ascertained from Mmakola's comment above, the reason(s) for the failure of a business is also a prominent consideration when contemplating the choice of mechanism to deal with a failing or failed business. 49 This is a fundamental consideration when deliberating whether to liquidate the enterprise or attempt to salvage a business. 50 Management dysfunction is a prime example of the relevance of the cause of failure to assess and choose the most favourable option for dealing with the distressed business. 51 Comprehending the causes for failure relating to management dysfunction such as lack of training, competency or fraudulent behaviour 52 is important when deciding on detailed courses of action, 44. EC Recommendation (n 36) page 3 paragraph 9. 45. The EC Recommendation (n 36) refers to small and medium-sized enterprises, but the document is not solely focused on these businesses. For further excluded entities, see page 4 paragraph 15. 46. EC Recommendation (n 36) inter alia page 2 paragraph 1 and page 5 paragraph I 1. 47. Idem at page 5 paragraph I 1. 48. Idem at page 5 paragraph 20. 49. Nemaenzhe (n 3) chapter 1 page 5. Morrison (n 32) 255, 256 notes the obvious as a point of departure for his discussion as to the procedure preferred by small businesses and the reasons therefore. He indicates at 256 that business dissolution is not always due to pecuniary challenges, rendering bankruptcy deliberations irrelevant for these enterprises. In a similar fashion, the EC Recommendation (n 36) page 4 paragraph 16 states that a requirement to avert abuse of the restructuring process is needed, and the logical conclusion of the pecuniary distress, which is the rationale for the restructuring scheme, should be bankruptcy. The latter should be the focus of the scheme, which the rearrangement scheme would not only avoid but also cause the continuation of the enterprise as a successful concern -see page 4 paragraph 16. In the context of the viability of mediation within the context of financial distress resolution, the author at 660 implores mediators to ascertain the framework within which financial distress occurs. The two references to 'a sudden change in economic climate' and 'fundamental flaws in running the business as a result of bad management' are used as contrasting circumstances under which mediation is, in the first instance, seen as a viable option by the author and in the second instance as 'only prolonging the life of a zombie company' (see 660); Rajak and Henning (n 9) 262, 279. The EC Recommendation (n 36) inter alia page 2 paragraph 4 and page 5 paragraph I 1 refers to the 'honest entrepreneur'. 52. Nemaenzhe (n 3) chapter 1 pages 5-6. See also Rajak and Henning (n 9) 262, 279 and the EC Recommendation (n 36) pages 9-10 paragraph IV 32. The latter, which deals with discharges, account for the behaviour of debtors, whether in the pre-or post insolvency procedure period.
for example, whether to support a regime of management displacement vis-à-vis debtor-in-possession for a particular scenario of business failure.
53
In respect of the debtor-owner-manager relationship, categorisation 54 of the enterprise, conduct and perception of the owner becomes applicable. The implication of considering the aforementioned is briefly illustrated by way of reference to statements by Nemaenzhe, Burdette, Rajak and Henning. Nemaenzhe notes at the commencement of a study into the reasons for small business failure that the perception of the owner-manager in respect of the prospects of business success when difficulties arise is a relevant consideration. 55 Burdette notes the cardinal importance for small business owners to attempt to obtain assistance at an early stage of business distress. 56 Furthermore, the underlying policy framework and stakeholder mind-set that are focused on rehabilitation (whether this refers to retaining the business in a varied form or retaining the businesses value through sale as a going concern) 57 or greater return for creditors without resorting to liquidation is more readily advanced in a debtor-friendly system. 58 However, Rajak and Henning further consider, within the context of the 'development of a rescue culture', that certain debtors whose conduct are found to be implicated in the ultimate insolvency of the business may be restricted from 53. Nemaenzhe (n 3) chapter 1 pages 5-6. See also Rajak and Henning (n 9) 262, 282-285 and Godwin (n 8) 163, 167 and 178. The latter author at 167 refers to this form of management as beneficial within the scope of rescue proceedings initiated in respect of 'the family-controlled small and medium enterprises … that are common in Asia'. In respect of the basic construction of a 'small business reorganisation regime', McCormack (n 32) 299, 330 is of the opinion that the 'debtor in possession with light touch monitoring of management' is an agreeable option. The author further notes at 330 that engagement with the judiciary will only be necessary where there is prejudice involved or severe irregularities with respect to the process. He points out that credit involvement in such a regime would be in respect of the endorsement of a restructuring plan -see 330. In respect of court involvement, David Burdette 'Some initial thoughts on the development of a modern and effective business rescue model for South Africa (Part 2)' 2004 (16) SAMercLJ 409, 410 points to the challenges in respect of court involvement, namely time, cost and professional capacity. However, the only exceptions where formal insolvency and debt restructuring mechanisms under South African law do not include a non-negotiable element of court intervention are initiation of business rescue and company liquidation by resolution. However, where any process is opposed, the court will in all probability become involved (see paragraph 3. trading further based on the information provided in respect of pre-rescue demeanour. 59 Deficient entrepreneurial skills can result in a non-viable business, which may be an indication of a nationwide need for 'entrepreneurial mentors' 60 but which may not be a feasible option at an advanced stage of business failure where the enterprise is no longer salvageable.
61
(2) Conceptualising of the notion 'small and medium-sized enterprise'
The classification of small and medium-sized businesses is no easy task 62 and may differ according to the purpose of the exercise. 63 A comprehensive delineation of the concept 'small business' is necessary prior to any consideration of special rescue and insolvency rules for small, micro and medium enterprises, specifically in order to determine which businesses would qualify for special treatment in respect of insolvency.
64
It is therefore important to ascertain the decisive factors with respect to differentiation, if any, between different enterprises or types of entrepreneurs. The discussion hereafter deals with some important aspects to consider in respect of conceptualisation and further to put some of the terms and approaches of the South African debt relief regime referred to hereafter into perspective.
Various instruments, expanded on hereafter, exist that indicate which enterprises would fall into this given category. 65 However, on multiple occasions where legislation defines small enterprises, the legislation has a specific purpose to achieve and the definition supports the scope of the projected application of the statute. where the author notes that the success of a specific procedure can be impacted by the perspectives that a particular judicial community (such as the courts) entertain in respect thereof. The author's comments are directed at the judicial management process, of which some perspectives at 156-157 are relevant to this discussion: The first perspective was that 'a business that was in trouble, probably did not deserve to survive anyway', the second reflected in the manner that courts applied the legislation to reduce potential misuse of the process and the third that the 'creditor-friendly insolvency system' preferred creditor payment where the creditor contested the application for judicial management. 60. Nemaenzhe (n 3) chapter 6 page 222. See e.g. Henning and Pretorius (n 2) pages 1-7 and 1-9, in the context of close corporations, referring to a business as 'small' based on the 'number of members' and not 'the size and scope of the operations of the corporation'. 64. Rajak and Henning (n 9) 262, 263-264. The authors identified seven aspects that 'modern' systems incorporate into their systems, and the first reflects on the nature of the failing debtor-business as differentiating factor for entrance into a specific rescue regime. See also McCormack (n 32) 299, 315. The author, at 317, points out that the formulation of a widespread definition in this respect is likely to be unproductive as the definition is bound to the territory in which it is proposed to function and related developments therein. 65. The distinction made by Rajak and Henning (n 9) 262, 270 and 273 in respect of 'business' and 'consumer' debtors are assumed in this article without expansion for demarcation purposes. The suggestions set out herein presume that the debts were incurred within the context of ordinary business cycles and not in the context of private consumer-consumption activities. We have only referred to selected examples, and the discussion is by no means exhaustive as other definitions of 'small business' exist -see e.g. SF du Toit, 'Reflections on the South African Code of Banking Practice' 2014 (3) TSAR 568, 568. It can therefore be noted that the definition of a small enterprise will constantly be amendable based on the outcomes of the legislation, which purports to define the same. 67 In the premises, where insolvency rules are brought within the scope of the legislative framework, a suitable definition will have to be conceptualised. Our submission would be to use a concept that reflects the purpose for which the special rules is developed in order to allow for the necessary flexibility in practice. 68 Although existing South African documents are of primary importance, it will be shown below that the features utilised for demarcation purposes are not of comprehensive assistance when drafting insolvency-related solutions for failing businesses -perhaps as insolvency is not relevant in the context of these statutes. Some straightforward examples include the type, nature and number of creditors for a specific enterprise 69 or whether the enterprise is classified as a juristic or non-juristic person.
70
Whether the differentiating variables are pecuniary thresholds, employee numbers, formalisation or sector based, small businesses are undeniably diverse 71 :
Small businesses can be classified as micro, very small, small or medium enterprises (SMMEs), following a complex set of thresholds per industry, as scheduled in the National Small Business Act. SMMEs are not restricted to formally registered enterprises (such as close corporations, private companies and co-operative enterprises) but include informal and non-VAT registered enterprises, such as survivalist street trading enterprises, backyard manufacturing and services, and occasional home-based evening jobs.
72
We therefore note and discuss only a few variable characteristics in respect of small businesses. The first consideration is the legal status of the commercial entity, which is focal point for some jurisdictions, including South Africa, when it comes to insolvency proceedings. 73 The categorisation may vary according to whether the entity is classified as a natural or juristic person with the corresponding rights, obligations and 73. See paragraph 3.1.4 infra. See contra the approach of the EC Recommendation (n 36) page 5 paragraph II 5(a) where both 'natural' and 'legal person' is included in the definition of 'debtor' -the discerning factor is that insolvency is a probability. risk-bearing estate or whether the focus is on the business/economic activity of the entity -such as whether the entity is a consumer in the traditional consumption-related sense of the word or a trader/entrepreneur. 74 In line with the comments of Mmakola, we concur that, within the context of this discussion and later considerations of liquidation and reorganisation, the mind-set or business objective of the entrepreneur is of utmost importance. 75 Secondly, a distinction seems necessary between different types of entities, 76 as the 'one-size fits all' approach in respect of all types of businesses did not seem to be a viable option for many systems.
77
Neither the objectives of the business owner nor the concepts of 'juristic person' or 'natural person' account for two characteristic of the small business, which are the intricate manner in which the business owner is linked to the business itself 78 and the size of the business-debtor. 79 Whilst legislation may dictate behaviour expected from company directors, for example, which may lead to considerations of accountability of directors, many natural person 'owners' are inevitably accountable through invested personal assets in the business 80 even though it may be a juristic person.
74. Loubser 'Defining the unincorporated business' (n 1) 444, 444; Kloppers (n 3) 417, 418. See also UNCITRAL Forty-sixth session (n 30) page 16: 'An insolvency system covering MSMEs should combine these characteristics: it should aim to maximize assets and preserve the company on one hand and provide for discharge and a fresh start for the entrepreneurs involved on the other. The goal would be to distinguish the effects of insolvency on the enterprise from those on the individuals behind the enterprise. Continuity is possible for an incorporated entity, but more difficult for an individual operating without the protection of incorporation'. McCormack argues at 309 that the restructuring process set out in Chapter 11 of the USA Bankruptcy Code, pertaining to both large and small businesses, is 'simply too intricate, convulated and expensive for small businesses'. At 315 he notes that a motivation for distinguishing between businesses of different sizes is whether the cost versus return ratio is beneficial in respect of the procedure implemented in attempts at restructuring. A further consideration stated by the author at 315 is whether there is a complicated business structure with multiple 'layers of debt' involved. The author also refers to the National Bankruptcy Review Commission Report (see e.g. 310) and indicates that the report indicated that the liabilities of the debtor could be a core indicator of the relevance of a particular process, in the discussed circumstances Chapter 11. 80. Mann (n 1) 1, 10 and 19; see further Rajak and Henning (n 9) 262, 270-271 and Loubser 'Defining the unincorporated business' (n 1) 444, 444 in respect of the latter author's comment that the rationale for differentiation in both categorisation and the resultant treatment of debtors is the 'substantial difference in the priorities applicable to the insolvency of the respective groups'. The author further continues at 445 to distinguish between the consideration of stakeholders when the impact of insolvency is considered (such as dependants and creditors) and then ultimately refers to the crux of the matter through reference to the UNCITRAL Legislative Guide. The 'blurring of the lines' between the business owner as a natural person is aptly noted when Loubser states at 445 that 'although the interests of natural persons involved in business are different from those of consumer debtors, it is often difficult to separate the personal liabilities of a debtor from his business debts. . . as a result of the fact that a sole proprietorship is not recognized as a separate legal entity, the owner is in any case personally liable for all the business's debts'. Of further importance is the author's statement at 447 in respect of the restraints caused by the insolvent status of a businessman prior to rehabilitation and notwithstanding that a composition may have been entered into with creditors: 'Having his property restored but not his legal capacity, will make it very difficult, if not impossible, for the owner of an unincorporated business to resume trading'. References omitted.
The potential loss due to the restriction on enforcement against the natural person owner where the financial assistance was rendered to a failed juristic person induces lenders to provide financial assistance to the owner personally or to require surety from the owner in the form of his or her personal assets.
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(i) Legal personality: Natural and recognised juristic persons have legal personality and require contractual capacity consistent with the prescriptions of the applicable legal regime in order to participate in the commercial world in a legally recognised manner. 82 Small businesses are often intricately linked with the owner 83 and main trader as aptly illustrated where the business is a so-called 'one-man business'. 84 Internationally, this link has not gone unnoticed:
One issue that may need to be taken into account in considering discharge of natural persons engaged in a business undertaking is the intersection of business indebtedness with consumer indebtedness. Recognizing that different approaches are taken to the insolvency of natural persons (in some States a natural person cannot be declared bankrupt at all, while in others there is a requirement for the person to have acted in the capacity of a 'merchant') and that many States do not have a developed consumer insolvency system, a number of States have insolvency laws that seek to distinguish between those who are simply consumer debtors and those whose liabilities arise from small businesses. Since consumer credit is often used to finance small business either as start-up capital or for operating funds, it may not always be possible to separate the debts into clear categories. For that reason, where a legal system recognizes both consumer and business debt, it may not be feasible to have rules on the business debts of natural persons that differ from the rules applicable to consumer debts. 85 In this regard, the business essence of the owner and main trader is inseparable from that of the enterprise. 86 Partnerships and non-juristic person associations are also linked in a direct manner to the natural persons who conduct the business in an owner/manager fashion although, depending on whether the common law or specific legislation is applicable, may or may not qualify as 'juristic' persons under certain circumstances. 87 In respect of liabilities for debts, a liquidated juristic person, as and where the legislative regime provides for it, dissipates after completion of proceedings and unpaid debts are ordinarily distinguished. 88 Debts of businesses that are categorised as 'natural persons' may, as a result of the link with the owner indicated above, subsist as a liability of the human being even though the business has ceased to continue. 89 Partnerships under South African law are cases in point. Some statutes classify 'partnerships' as juristic persons although this was not the position at South African common law. 90 Two notable aspects with regard to partnerships are that the individual partners are jointly and severally liable for the remaining debts of the partnership after same has been disbanded, 91 and, where the partnership estate is sequestrated, section 13(1) of the Insolvency Act 24 of 1936 mandates that all personal estates of the partners be sequestrated at the same time.
However, a small business may under certain circumstances also comply with the requirements of legal personality as a juristic person, whether as a company (including a co-operative for purposes of this discussion) or close corporation.
92 At present, there are two forms of juristic persons recognised by South African law that requires positive action from the owner and main trader in the form of inter alia compliance with registration requirements to realise. 94 Successful registration and continuous compliance with legislative provisions will allow the juristic person to acquire and maintain an estate with recognisable rights and obligations separate from that of the natural person that created the entity or derives benefits from the business activities of the enterprise. 95 (ii) The enterprise: The concept 'small enterprise' in its varying forms has been defined in different South African statutes. The most apparent is the definition set out in the National Small Businesses Act, 96 which other statutes such as the National Credit Act 34 of 2005 incorporate through direct reference in its definitions chapter. 97 The definition in section 1 of the National Small Business Act determines that a 'small business' is interpreted to
[mean] a separate and distinct business entity, including cooperative enterprises and non-governmental organisations, managed by one owner or more which, including its branches or subsidiaries, if any, is predominantly carried on in any sector or subsector of the economy mentioned in column I of the Schedule and which can be classified as a micro-, a very small, a small or a medium enterprise by satisfying the criteria mentioned in columns 3, 4 and 5 of the Schedule opposite the smallest relevant size or class as mentioned in column 2 of the Schedule.
There are three categorisation criteria in columns three to five of the schedule that are in relation to two substantive markers set out in columns one and two. The substantive markers are sector and size specific, in effect, the class' refers to whether the business will be classified as a medium, small, very small or micro business if the business conforms to the categorisation criteria. The first criteria is '[t]he total full-time equivalent of paid employees', the second is the '[t]otal turn-over' and the third is the '[t]otal gross asset value', the latter that does not include fixed property.
In general and from an employee-equivalent perspective, a medium enterprise generally has 200 full-time employees, a small enterprise 50 employees, very small enterprises 20 and micro enterprises 5 employees. 99 The deviation from the general rule is found in the Agriculture Sector, where a medium enterprise has 100 full-time equivalent employee positions, a small enterprise 50 positions, very small enterprises 10 and a micro enterprise 5 full-time paid employee positions.
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In terms of the National Credit Act, a juristic person is defined as 'include[ing] a partnership, association or other body of persons, corporate or unincorporated, or a trust if there are three or more individual trustees; or the trustee is itself a juristic person, but does not include a stokvel'. In terms of the Companies Act of 2008, the concept of a juristic person for purposes of that Act is defined as 'a foreign company; and a trust, irrespective of whether or not it was established within or outside the Republic'. 101 The Companies Act of 2008 does not define enterprises to which it applies according to size or worth as a point of departure. However, size does become relevant when the business rescue practitioner stands to be appointed for purposes of chapter 6 proceedings as the level of experience of the practitioner dictates whether that practitioner is eligible to be appointed for a small, medium or large company. Regulation 127 of the Companies Regulations 2011 to the Companies Act 71 of 2008 is one of the limited non-small business-specific statutes that differentiate between the sizes of the company. In this regard, the distinction is made for the purposes of precluding the appointment of a business rescue practitioner of a particular level of experience to a company of a certain size. 103 The distinguishing criterion is the 'most recent public interest score' indicated in accordance with regulation 26(2).
104 '[L]arge' companies' scores equal or exceed 500, 105 'medium' companies' scores include 'public' companies with scores lower than 500 or, where another company is applicable, a score equal or more than 100 but not equal to or exceeding 500 106 and 'small' companies' scores are smaller than 100. 107 Regulation 26(2) also applies to regulations other than regulation 127 and sets out the 'public interest score' that has to be determined by 'every company … at the end of each financial year'. The score is established with reference to the following factors pertaining to the financial year to which it applies: The quantity of employees, 'third party liability', financial revenue and persons who enjoy a 'beneficial interest in any of the company's issued securities' or are a 'member … or a member of an association that is a member of the company', depending on whether the company is a 'profit' or 'non-profit' company.
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In the context of business rescue proceedings, the relevant experience of the business rescue practitioner is relatable to the score-indicated size of the company, with the least experienced practitioner being eligible to conduct proceedings for a small company and the more experienced practitioner being eligible to conduct proceedings for larger companies. 109 
